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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF MANDAMUS

Petitioner respectfully prays that a writ of MANDAMUS issue to Confinethe lower Courttothe, -
hierarchal Structure OF Hv fellexal Court System Creoted by the Constitufion ond Congress

OPINIONS BELOW

M For cases from federal courts:

The opinionsof the United States court of appeals appears at AppendixAend to
the petition and is

[ 1 reported at : ; or,
[ ]1has been designated for publication but is not yet reported; or,
[M is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is :

[ 1 reported at : ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; O,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. o

The opinion of the i court
appears at Appendix to the petitionand is ' .

[ 1 reported at | s Or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished. '

(1D



JURISDICTION

[\(f For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was MAY19,3090 - ‘

[ 1 No petition for rehearing was timely filed in my case.

[Vf A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: July 13,8080 , and a copy of the
order denying rehearing appears at Appendix _8 .

[ ] An extension of time to file the petition for a writ of cértiorari was granted
* to and including (date) on (date)
_ in Application No. ___A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 165](c)

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decisiqn appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was graﬁted
to and including (date) on (date) in
Application No, __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

(D
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

L

T Amendnient 4 Unreasonable searches and seizures.

The right of the ;moplc w be secure in their persons, houscs, papers, and effects, against
unrcasonable searches aad seirures, shall nut be violated, and no Warrants shall issue, but upon
probuible cause, stppuitzd Ly Gmh or alfirmation, and particularly descnbuw the place to be
sparched, andtbe persons 6t ihings 1g be seized.

‘Amendment 5 Criminal actions—~Provisions concermng—-’{)ue process of law
and just compensation clauses.

No person shall be held to answer for a capital, or othelw1se infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case (o be a witness against himself, nor be deprived of life, liberty, or property, .
without due process of taw: nor shall private property be taken for public use, without just
compensation.

Anendment 6 Rights of the accused. !

Tn all criminal prosccutions, 1he zecused shall enjoy the right to a speedy and public trial, by an .
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previvusly ascertained by kaw. and to be informed of the nature and cause of the -
accusation; to be conlionted with the witncsses against him; to have compulsory process for .7+
obt:ining witnesses in his favor, and o hiuve the Assistance of Counscl ,f(irAhis defence.

By S eww . e sene
y .
: .

§ 2255. Federal custody; remedies on motlon attacking sentence

(a) A prisoner in custody under sentence of a court established by Act of Congress claiming’
the right to be relcased upon the ground that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court was without jurisdiction to impose
such sentence, or that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which imposed the sentence to vacate,
set aside or correct the sentence.

T L P b o e 5

§ 2253. Appent

7 3 procerding under soction 2255 {28 USCS § 2285]
| be subject 10 review, on appeal, by the count of appeals
. .

(n) [n a habeas cumu; prun 2
before a district judge.
for the cireudt in which

rom a final order in o procoeding t 1est the validity of 2
place for commitment or trial 3 person charged with a
U3, OF 10 test the validily of such person’s detention

{b) There shall be i
wannl 10 renm e 10 dwithe:
critninal offensc against the L
pending removal procecdings.

(c) (1) Unless a circuit

or fudye Bsues a centificate of appenlabiliny, an appeal may not
be taken 10 the court of unp .

i 4 habeas corpus proceeding i which the detention
waud by a State court; or

(4 e
cnmpkrined of i

(B} the final oru: veding under section 2255 (25 USCS § 2255).

(D) A certificars of appentatbi

iy issue under paragraph (1) only if the applicant has
made a substantial siowing ol the d '

T constitutional right

{3) The ceniifica

R or issues satisfy the shos
< WiSTORY:

< Act June 25, 1

1951, ch 655, §

ifity under parageaph (1) shall indicate which specilic issue
- b parograph (2).

h

Uo7 Muy 24, 1949, ch §39.§ 11363 Stot. 105; Ocr. 3!
2401996, P L 104132, TRk 1, § 102, 110 Swat. 1217,

t
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V. CITATIONS NECESSARY TO PRIVE THAT THE UNITEDSTATES CHARGED THE.

PEFCTEONER, LOTTH RosT OF Tie FACTUAL PREDICATES OF “CONTAMLED Buys”
UOWLCH SEQVED AS TWE Onliyf PROBAGLE CAUSE. Fol TSSUANCE. Asmm_w_,ﬂ

AuD ARREST LOARAANTS THAT Ate DESPOSTTEVE T majﬂmmwhﬁ.—

WE TS STrl. TNCARCERATED, MMMMWM
Gty Upont CountTs(Tv) and (V) Lawen CorperEnly LrTreateD AENDeRS THE

DEFENDANT | Acrmua L;M AS Exgo.essgb _mmsz_m_l’o_m Aneu}w:ﬂr Le,

e Fa.m:vs OFA Po:csoNM& Tees' o

577 count 5, that che gss -~ this is Coumt 3. This is tha  — —

ks -8 {secand controlled buy wizre he scld these MDHA pills and this

g gram ¢f cocains to ARaron Gatchell. ——

i 25 ’_ Count-4, this ls Count 4, these were th2 pills that . .
T 1 we;;s- éeliv;,zed in the first drug controiled buy to Aa:c_m —

] ——
: 5 T e}

2 |Gatchell, the bine pills that were introduced. This is Count _
1 . ) ..
314, _
g, A . AS TO COUNT { asldS |

15 You will note as to Counts 4 and 5 that the defendant

16 {is charged not with possession with intent to distribute but

17 jactwal distribution of & controlled substance. Title 21,

©18 | United States Code Section 841(a) {1} also makes it a federal -

19 {crime or offénse for anyone to distribute a controlled

.20 | substance.

21 dNow, the defendant can be found guilty on each of

22 | these counts only if it is proven beyond a reasonable doubt

’ 23 | that the defendant knowingly and intentionally distributed tha

24 i{controlled substance as charged.

‘ mewwmmm

10372472008 2 96 {{Court only) *++S(aff Notes &s 1o ANTONIQ U AKEL Re 93 Jurv Vc dx:t‘
Proposed JOA for Not Guilty Counts 4,5 & 6 referred (mjm) (Emcrcd
03/24/2008)

Jo3r2sr2008 97 | JUDGMENT OF ACQUITTAL as to ANTONIO U AKEL (1), Counts 45-5s, 65, _
Judgment of Acquitial by Jury Verdict. Signed by SENIORJUCGELACEY A

e

COLLIER on 3/2572008. (mjm) (Entered: 03/25/2008)
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A petmoner cannot Use habeas corpus 3s an averiue for rehfu.mng Fourh Amendmenl clatms
provided that the petmoner had a “full and fair" opportunily to raise the claim in the trial court and on- - *
*- appeal. Stone v. Powell, 428 U.S. 465, 494, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (1976). Howevert )

habeas petmoner can argue that the ineffective assistance of counsel deprived him of a full
. and fair oppodumty to litigate Fourth Amendment claims in the trial court Kimmelman v.
Momson 477 Lk S 365, 373»83 106 S. Ct 2574 91L. Ed 2d 305 (1986)
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* A. Motion to Suppress

- Akel filed a motion to suppress evidence obtained as a result of a search and seizure conducted at
" his residence on November 3, 2007. He asserted that the search warrant affidavit incorrectly

described the vehicle used during a controlled buy on May 31, 2007 and contained stale
- evidence obtained during two controlled buys that occurred well over 30 days prior to the execution

]

1. of the search warrant. in a memorandum In suppu:l ol his motion, Akel argued that thc fwo controlled
. buys could not support the search of his residence, because the buys were not conducted at his [ —

. residence. He asserted that the search warrant was-obtained by false pretenses, because the

1. officer in charge swere that Akel drove a maroon Dodge Charger to the first controlled buy, R -

" even though video of the transaction showed a different type of vehicle. ..

} The court found that there was "no manipulation or falsity . . . on behalf of law enforcement” and

e

noted that the mistaken vehicle description was found in the arrest warrant affidavit, not the

g searcn warram affidavit. &U S*aksv AKeL 33'!Fe3 Am8‘13(i\thurzooq), N -

mee 3‘*33% ‘ssudm&\wm&mmgemmmm LY _AAL_EO‘— SE

1. EER . e et e cmvnr -m.‘._._.—_.--'.-n-.n-'-'—;--—-»’- -

anound One:

- {1) Counsel's Failure to Properly Argue for Suppression

Defendant argues that trial counsel was constitutionally ineffective because he did not “properly"
argue for suppression. He offers three arguments in support of this assertion: (1) counsel failed to .

argue controlling precedent; (2) counsel failed to argue that the trash pull was illegal; and {3) counsel -

argues that this issue is procedurally barred because the moﬁon to. supgress and the
suppresslon heannq were fullv hthated on appeai




(a)

Inthe motion to suppress, counsel argued that (1) the affidavit for the search warrant failedto -
establish probable causs fo search 9518 Pouder Lane; (2} the two alleged controlled buys on May
31, 2007 and July 18, 2007, did not form a nexus or basis fo believe that proceeds of illegal drug .

| —activity or contralied substances would be found at Defendant's residence at the time of the

execution of the search warrant; (3) even if that information from the controfled buys was valid, It *
was well over thirty days old at the time of the execution of the warrant; and (4) probable cause to
search did not exist based on the trash pull which revealed no evidence of MDMA, as the mere

_g presence of marijuana residue did not suffice to establish probable cause for a search (doc. 52 at
¢ 4-8),

i ' .
-1 The hearing on the motion to suppress took place in two parts due to scheduling conflicts {doc. 76,
R

77). At the commencement of the hearing, counsel identified several issues that were problematic

i concerning "the freshness of the warrant, whether it's stale, whether the good faith exception to the
exclusionary rule applied and whether [the state and federal officers involved proceeded] with

reckless disregard for actual truth of some of the matters asserted" (doc. 76 at 3). Counsel also

noted the error in the description of Defendant's vehicle in the search warrant affidavit (id. at.

4), and the lack of mention of marijuana in the affidavit (id. at 5). After the presentation of evidence

and testimony counsel argued that law enforcenient failed to show that any illegal activity was linked —

T tothe inside of the house, citing United States v. Marion, 238 F.3d 965, 969 (8th Cir. 2001) and -

United States v. Bervaldi, 226 F.3d 1256, 1264 (11th Cir. 2000)9 (doc. 77 at 77-78). Counse! argued —
- the staleness of the information from the controlled buy and the fact that the evidence seized from . -

1" the trash pull did not relate to the sale of MDMA or cocaine (jd. at 79). He again reiterated the error —

| inthe identification of the vehicle involved in the controlled buy, and argued that the Cl was an -
- unverified informant, whose reliability had not been substantiated (id. at 81). :

; | by evidence, including the items in the frash pull; that the mistake about the vehicle was
. insignificant; and that the affidavit was supported by probable cause but, if probable cause was

The Government argued in responsa that the contents of the search warrant affidavit were supported -

lacking, the good faith exception would apply (doc. 77 at 82-83).

The district court specifically found there was “no manipulation or falsity or anything on behalf of law
| enforcement in this case at all” (doc. 77 at 83). It agreed with the Government that the mistake

- about the kind of car was insignificant (id. at 83-84). It noted that because the transaction in
" question was a controlled buy, it did hot depend on the history or background of the CI (id. at 84). it

—1i On appeal, Defendant challenged the allegedly false statements In,the search warrant affidavit, the

also found that information related to or derived from trash pull was not stale, and that "the trash pull

| [brought] everything up to date” (id.): Finally, the court determined that the good faith exception _....~_._

' would apply in this case (id.).

 staenoss of the warrant, and the disct courts fnding of probable causs, 337 F, ApD'X at 85788, _

o ‘;:The Eleventh Circuit found that Defendant failed to show that any statement contained in the search - '

warrant affidavit was false, or even if he had, that any false statement was made intentionally'pr
-recklessly; that even if the evidence obtained from the controlied buys was somewhat stale, it was .

[ 'Because the motlon to suppre

refreshed by the trash puil; 'and'tha@ the search warrant Was:yal‘iq.-ld.' g

[ . . . . s et D T v s g
: on to s 1ss was thoroughly arqued before the trlal court and on:appeal; .

1t arques that Defendant's challenge to counsel's performance in thi

|5
‘the Goye e A
| .ls procedurally barred. Rozier, supra; Nyhuis, supra. The court agrees that two of the three -
| arquments Defendant makes In this miotion are procedurally barred. Defendant's first argument, ‘

)+ staleness of the information conceming the controlled buys that supported the warrant, and as such It

| Issue; couched as an Inefféctive assistance of counsel claim. 7 N

‘that.counsel should have argued "contralling precedent,” Is an attempt to re-argue the issue of the

Is procedurally barred. Simllady, his argument that-counse} falled to demonstrate that the affidavit
. was falss is an attempt to re-litigate the district and appsliate courts' prior determination about this

| | _ o
(8).Nok only is The Repork and Recamenendations lega) premise™ SQuARELY FORECLOSED byde.

Supeme Courks dedisicn i Kimmdman v. Matdson 47715365 106 S.c+ 35743} meqz@gg\%
T - y '
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1. mmmmwmmammmammhwusmmmmm

X Amendment of-counse] caims which are 6 ty on epe with respect to a Fourth
mmma.hden!mmqunmmmmHhapmmwmmdmermumm:mmqmPa .
373-31. e e

(a)wrssmmmmmdamnmt‘h fact 2 Fourth Amendment daim directly controled by Stone, ss petitioners assert. The two
claims are distinct, beth in nature and in the requisite elements of prool. Pp. 374-375.

{b) Nor are the rationale and purposes of Stona fully applicabia to 3 Sixth Amendment daim that is based [===*4] prindpally on defense
counsel's fatture to Qtigata a Fouth Amandment claim competently. smnamtmmhrmmmmmnmwmw

> the y rula is nota right, butinstead s a judicially Y to

nmmmmmmmm gh s wm,mamhhnmmnwuﬁnyhmammufednldm
Here, dent sought direct federal habeas of his tight to effective of and

i | review is By the only means gh which an an that right. , there i 0o marit to the contention
that 3 defendant should not be afiowed to vindicate lhmuch federal habeas review his right to of where 'S
primary errer s fattura to make 3 timely request for the exclusion of ilegally saized evidenca that is often the most p
bearing on the 's gult or The right to 1 IS not cond d upan actuat innocenca. Pp. 375-380.
{c) Patitioners’ prediction that every Fourth Amendment {*+<*51 daim that falls in state court will be fully Btigated in fedaral hab .
proceadings in Shah Amendman guise, and that, 3s 3 result, many state-court judg wil be dis d, Is Rignoras the
figorous standerd which Sirfckiand v, Washinpton, suom, erects for daims, Alth ] Fourth Amendayent

lasus Is necessary to the sucoess of a Sixth Amandment cislm Ike respondent’s, » good Fourth Amendment claim akne wit not sarn 2

lcdcﬂnabasnw Only thoss habens patitioners who can prove under Strickiand that they have been denled a fair trial by the gross
of thelr ”J -nm«wum:mwmmzmmxw«mmm—m

bu»\hsa&mwm@__n_@’"

c\baos ﬂ’,\‘c? a( Ecrﬂm 185 \‘“ a&ﬁg&*pmmqamhshmonqmm@m@_

: Q. Aﬁa one more thé for the recerd, sir, Just”
fﬁl to be sure, you Szld that there wasn't any paribicviar

22 A reéascn that vou didn't file for dismissal of the

23 1ndic~men£ or th ranks hearing once evidenCs Was

124 discovered that those conitrolled buys were falise?
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_xudge s Report and Rec«:mmcndaﬂon is adopted and mcorp Y _
this order and the motion to vacaté 156, supplemented 187 ENLE céptas. ¢
to the following carrections to Deft's sentence on Courits T&vo and Scven. Deft's 1
sentence on Count Two is reduced to a term of 60 months imprisonment followed
by Three Years of SUpcmsed Release. Deft's sentence on Count Seven is reduced
to a term of 120 months imprisonment followed by Three Years of Superv:sed ;f _
Release. A certificate of appcalabzhty is DENIED. All other provisionsof {22 .«

Judgment and Sentence shall remain in full force and effect. Deft's 317 MOTION "

el | for Disclosure, cte, is DENIED, Deﬂ‘s 318 MOTION TO CURE THE '
T : "MANIFEST INJUSTICE", etc. is DENIED. Signed by SENIOR JUDGE 1
1 1 LACEY A COLLIER on 8/9/17, (mjm) Certified copies also to USM and USPO. {;
Ty _ . |Modified on 8/28/2017 to-correct refcrencc number for “Supplcmentcd“ from
N T - m Mﬁ 2017 (mjm)..( QR0 N e
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A thre a dxsmu couxt has Iejbbled the cbnsututxonal chxms on <¥pg 555> the 1ner1ts the —

~ .. showing required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate thatn\,n

7 reasonable jurists would find the district court's assessment of the constitutional claims debatable
. or wrong. The issue becomes somewhat more complicated where, as here, the district court .
‘ - dismisses the petition based on procedural grounds. We hold as follows: When the district .
- court denies a habeas petition on procedural grounds without reaching the prisoner's underlying -
_ constitutional claim, a COA should issue when the prisoner shows, at least, that jurists of reason *____

"_ + would find it debatable whether the petition states a valid claim of the denial of a constitutional -
: rlght and that jurists of reason would find it debatable whether the distri 1ct court was ‘correct in its - (e
") pre @cedum] ruling. ‘ ' -

e *""."Q‘ .oy e

?,1. BRI
RN

and as c,\o.rqﬁr‘ ;

1370 Qunge 2D hold

o 2 Ly -
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T Where a petitioner must make a substantr—s' showmg" withouf the benefit of a merits :
|- deterimination by an earlier court,65 he must demonstrate thal = =% 7.2 + 2745 "urists of reason %
would find it debatable whether the pbm:an ctates a valid ¢laim of the denia! of a constitutional _
right.” Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595. 1604, 146 L. Ed. 2d 542 (2000). That
- does not mean that a petitioner must show “that some Juncts would grant the petmon " Miller-El, 537

1S at 338, 123 S Gt at 1040. "|A] ciain: can be debatable - o A, LEXS T85jeven P
though every jurist of reason might agree. aiter the . . . casc has 1 bcuved full consxderatlon that .
petnt;oner will not prevail." Id. _ ‘-‘_‘\ e e e e o

v‘l

(@ & “ﬁwe\&n akissue m%’k\s ,;p@\sﬂ._,éh&: W oF MAN __,_mﬁ;} \ba.QeLm' i_' s ,

(“CoA%r__n_g_\ma fore. Ahe ELEVENTH CTo 1S538V T4I8T, 20 :‘_Osjﬂ_has,)ja:___\m\
aFerded Hhe. EQUAL PRITECTION of M;\Msmtaﬁé_u% yHcparael, SJJ SHgYandos
o whsefi,ugag@_.&wﬁcid_aﬁ_\mp@gak S Phd' Qegulac appedd. ches;_ as_Paven hefealier,
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Akel also moves for a certlfucate of appealabmty ("COA") in order to appeal the denial of his 28

F

U.S.€. § 2255 motion to vacate, set aside, or correct sentence. To merit a COA, he must show that
- feasonable jurists would find debatable both (1) the merits of an underlying claim, and (2) the

~ procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c X2); Slack v. McDaniel, 529 U.S.:
2473, 478, 120 S. Ct. 1595, 1600-01, 146 L. Ed. 2d 542 (2000). Because he has failed to make the

requSlte showmg the motion for a COA is DENIED SEE AP?ENDI)( C

; l\m\ever.c«:nkmm nthar Cou_ﬁs_Cnnknhn,Miu_&m‘Ws DoEs NGT fgw\_whw

‘district court's order may be taken) if the prisoner shows, at Ieast, that jurists of reason would find
it debatable whether the petition states a valid claim of the denial of a constitutional right, and that 1=

~could not raise the cluims in federai cuurt because, under the exhaustion of remedies rule

+thay feASot\aha .)ums\'s uou\(\ C\,.A Aezog\g;n\qge MERTT, OF AN uﬂazm.ga CLAD'\‘S_% A

We are called upon to 1e>ol\ ¢ a series of issucs mgaxd:ng, thc ldw of habeas corpus mcludmo —
questions <*pg. 551> ol the proper application of the Antiterrorism and Effective Deathi Penalty
Act of 1996 (AEDPA). We hold as follows;

529 US 478]

[1a] First, when a habeas corpus petitioner seeks to initiate an appeal of the dismissal of a .
habeas corpus petition atter April 24, 1996 (the effective date of AEDPA), the right to appeal is ~———
governed by the certificate ot appealability (COA) requirements now found at 28 USC § 2253(c) "
(1994 ed., Supp I11) [28 USCS § 2253(c)). This is true whether the habeas corpus petition was
filed in the district court before or aflter AEDPA's effective date. —~_—

2a] Second, when the district court denies a habeas petition on procedural grounds without ——
reaching the prisoner's underlying constitutional claim, a COA should issue (and an appeal of the |

jurists of reason would find it debatable whether the district court was correct in its procedural ;
ruling.

[3af[4a] Third, a habeas petition which is filed after an initial petition was dismissed without - ,
adjudication on the merits for fatlure to exhaust state remedies is not a "second or successive” (.
petition as that term is vndersiood in the habeas corpus context. Federal courts do, however,
retain moad powers to prevent duplicative or unnecessary litigation.

I

Petitioner Antonio Slack was convicied of second-degree murder in Nevada state court in :
1990. His direct appeal was unsuccessful. On November 27, 1991, Slack filed a petition for writ "
of habeas corpus in federal court under 28 USC § 2254 [28 USCS § 2254]. Early in the federal .
procceding, Slack decided to litigate claims he had not yet presented to the Nevada courts. He.
explamed in Rose v i_.un-;l;,', 4* 3USS09. 71 LEd2d 379, 102 S Ct 1198 (1982), 2 fedexal court .
was required to dismiss @ petivion prosenting clmms not yet litigated

[529 US 479 ' : :

—— » e e e s it e e e
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- Appeliant moves for a certificate of appealability ("COA") on his claim for ineffective f o
t agsistance of trial counsel in presenting Appellant's Fourth Amendment claims. This Court has ;

“already denied a COA on this claim. Appeliant's motion for a COA is thus DENIED as-barred under
- the law-of-the- doctrine case. For background, see United States v. Anderson, 772 F.3d.662, 668

" (11th Cir. 2014) Umted Statesv Esrobar uneqo 1“!0 F.3d 1586, 1560 (11th Cll’ 1997) SEARPENV'X“D/

JE V- LS PV,
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01/ 12/2018 3 USDC order denying COA as to Appellant Antonio U. Akel was filed on
08/09/2017 Docket’ Entry 321

>
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“Asfaras. Rule 22(b) is concemed. e is only one plausible interpretauon wof its Ianguage refating lo S S
lhe present issua. Not only does the rule make it clear that a district judge is authorized to issue a
“certificate of appealability, the plain language of the rule requires the judge whose denial of relief is

" ;subject to the attempted appeal either to issue a certificate, Or to stale why one should be denied.

- “Only if the district judge who rendered the judgment has declined to issue the(1996 U.S. App. LEX!S
L "31} certificate does a circuit judge come into the picture. Under the p!am language of the rule, an:-
applicant for the writ-gels two bites at the appeal cerlifi cate apple. ong before: the district judge -and. if

Athat one 15 unsuccessful he gets a second one before a cu'cuttjudge 8 .
N .uad—d-a—-\ -

St ?'“-w"—‘«;— ‘..—.—»q, P '.‘: o5 / L

L i ————

‘)u\' AV a\\fo”w&wmd ‘\\\e Fu\ R.Aep»Paaj, )(

«\—\ms m\loxhnq Q«on;a_h@&h MMMMM&S Sae,,_._.__

‘ /'f " amiended by § 103, Rule 22(b) now provides:

The same subject lS a!so addressed in § 103 of the AEDPA whnch amended Rule 22(b) As

(b) Certificate of appealability. In a habeas corpus proceeding in which the detention o
complained of arises out of process issued by a State court, an appeal by the applicant for

the{1996 U.S. App. LEXIS 28} wiil may nol proceed unless a district or a circuit judge issues a
certificate of appealability pursuant to section 2253(c) of tille 28, United States Code. If an

appeal is taken by the applicant, the district judge who rendered the judgment shall either issue a-
cerlificate of appealability or state the reasons why such a certificale should notissue. The

certificate or the slatement shall be forwarded to the court of appeals with the notice.of appeal -‘
and the file of the proceedings in the district court. 1f the district judge has denied the certificate, °

Ahe apphcanl for the writ may then request issuance of the certificate by a circuit judge. if such a -
»_request is addressed to the court of appeals, it shall be.deemed addressed to the judges therec»&F

and shall be considered by a circuit judge or judges as the court deems appropriate. if no -
express request for a cerificate is filed, the notice of appeal shall be deemed to constitute a e

request addressed to the judges of the court of appeals. If an appeal is taken by a State orits
representative, a certificate of appealability is not required.Fed. R. Civ. P. 22(b). Plainly, the e

language of that provisicn authorizes dlstnct{1995 u.S, App. LEXIS 29} judges to issue

. cerlificates of appeafabﬂ!iy in § 2254 cases:

i»&\,.A's‘ o Eonecs tied VA" Proceading G- Yhe. ELEVENTH CTRGurT, @ AFD0-105 M,

4
Stotings -
' ORDER:

Appellant’s motion for remand to the district court is DENIED. His motion for a certificate

* of appealability is DENIED because he has failed to male a substantial showing of the denial of a

constitutional right. See 28 U.S.C. § 2253(c)(2). His motions for leave to proceed in forma

pauperis, appointment of counsel, leave to file a supplemental reply, and judicial notice are

Wi o
DENIED AS MOOT. SEE; APPENDTRA’
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BY THE COURT

Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA")
- enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to -

distribute (Count 1); possession of inarijuana with intent to distribute, (Count 2); and possession of a

firearm by a convicled felon (Count 7). After this Court affirmed his convictions and sentence, Akel ————
filed a pro se 28 U.5.C. § 2255 motion to vacate sentence, arguing that: (1) he no longer

————

~ qualified as an armed career criminal: and (2) his counse!l was ineffective.

The district court denied Akel's motion, concluding that he had three prior convictions for burglary of —

a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was
- ‘proper. Additionally, as to Akel's claim that his counsel was ineffectived2418 U.S. App. LEXIS —n

2} in failing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's

arguments were procedurally barred because they sought to relitigate issues decided on direct
appeal, couched in terms of ineffective assistance. The district court denied a certificate of

appealablhty( COA?"). Akel then meved to alter or amend the judgment, under Fed. R. Civ. P. 59(e),
arguing in part that the dis ‘r.ct courl's decision was contrary to Kimmelman v. Morrison, 477

¢ UG 365, 106 S. Ct. 2574, 94 - Lzd. 2d 305 (1986). The district court denied the Rule 59(e) motion,
_ A'and Akel apoea!ed ,

\u \-\cwmq the. \oane.cs*'a? v WMWM@
tAnderting 5 AASS Pelibion Stakes aValid Aan for the. deniol o o Constivudionel

Cignt, 177 moamamwmﬁm&um

S

3. ‘
The Pelhonress ol AQLN-060(8) mohion Was Fled dusina lf\me,ao?@\\ \ Qfocerd: wnq - _}\\Q&QAg;:{\Lé 2255 Quiuon ooX Yo Fed R civ, i'd 63} o
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the Govemment argues that Defendant's challen e to'counsel's erformance in‘this respect- \ e

aguments Defendant makes in this motion are procedurally barred. Defendant’s first
gggunt that counsel should have argued “controlling precedent.” is an attempt to re-argue

", the Issue of the staleness of the information concerning the controlled buys that su orted

edurally barred. Rozier, supra: Nyhuls, supra. The court agrees that two of the threg " -

- the warrant,_and as such it is procedurally barred. Similarly, his arqument that counsel falled | '
: : to demonstrate that the affidavit was false Is an attempt to re-litigate the district and appeliate

: f .' courts’ prior determination about this issue, couched as an ineffective assi_s_»gnce of counsei

~idlaim. See (ECFi\ibpga) compaed to eaomess@'t\ewwﬁ\*“% e

-'_n.‘ b

As an initial matter we find: gg instm@m ;g glsgugg the dlstnct court‘s conclusxon that Brown is

+ _ procedurally barred from raising this claim because he presented the claim on direct appeal.
- Typlcally, a prisoner Is_procedurally barred from relitigating an issue on collateral review that he
already raised in his direct appeal. Stoufflet v. United States, 757 F.3d 1236, 1242 (11th Cir. 2014).

« . Where, however, facts essential to a claim are not in the appellate record, the gene lrulein -

+ collateral review to permit further factual development. See Bousley v. United States, 523 U.S.
614, 621-22, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998) (citing Waley v. Johnston, 316 U.S. 101, 62

_ ._" . S.Ct. 964, 86 L. Ed. 1302 (1942) (per curiam)). One example of a claim typically requiring

— further factual development through a § 2255 proceeding Is a claim based on ineffective

1~ - asslstance of counsel. Massaro v. United States, 538 U.S. 500, 504, 123 S. CL. 1690, 155 L. Ed.

~ 2d714 (2003)

* .

S - - e g memem e n e
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o

V. “owwe:( Aespie thre clear and Contise Contentions oF the QeXiorers.

— favor {688 Fed. Appx. 652} of a procedural bar does not apply and the issue may be raised on —————
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INTHE UNITRD STATES DISTRICT COURT FOR THE

NORTITEEN DISTRICY OF FLORIDA. -

PENSACOLA DIVISION
* TAVEIED STATES OF AMERICA,
A . N Tase WO 3UTrAAIGLAT
e .
© ANTONIO U, AKSL,
) /
- ORDER -

‘Movant Antono U. Akel’s Motions Piresyant to Rule 60(b) of the Fedecd .

" I Rales of Civil Procedurs (ECF Nos. 367, 368) sse DENFED as mtincly. Whils -

' certain motions may tofl the fime within which a‘notice of appeal brust ba Sled, <.

. contrary to Movant's asseriion, 2 notice of appeal does nat scrve to tolf the fime . .

" witthia whicha Rule 60(b) motion must be filed. SeeFed. R. App. P. AR)d); Sec: & -

< Erek. Conmovta v, M. At Clearing lnc., 656 F. Apg’x 947, 948 (11th Cir. 2016)

- el i Cont 0 & Sipply T, v. TELBAG, of Blec. Werkers, Local o, 758,
4FLCT, 4607.24 105, 108 (Sth Cic. [972)); ses alse United States v. Oue Miflien

Fow Hidred FortyNine ﬁownnd Four Rusdred Sevanty-Tiirea Dollars &

Z‘hlrgl-ﬂm Cents (SL449.473. 32) at [S. Crency, 152F. App'= 911, 512 0 Sth Cir.

moﬁfmcmwﬁﬂhmsmtlmedbymappmlmdmmtbe

- d—c'.mmr!:ébf-‘-"-ﬁ zwse'ﬂ_g}— _,,,‘quf,\“'; "fhb‘* mmm‘mﬁn‘h‘s :

mdcmmmxghmmpealhns bemtnke,n andnpendmg" Trmml Ca:. Co. v Sec.

) .‘Eus:Co 441 F2d 788, 751 (5th Cix. 1971). Additionally, in actordancemm:hc :

G'ov 'S ICSSUTIRE, theCourtﬁndsMovm ‘Sargmuments uf fandtobe ﬁxshm

of the standard necessary to establish fraud on the court for puzposes ufRn]eGO{b)

ORDERED on this Zandnxof Oclober, 2019.

SEA(oler
. Laccy A Callier
Somx Qutcd St:lu strm:ﬂ'udgc

(o s¢#3§31m&ogrwjng_ﬁg.&mgx__,__

Court "OVEQLDKED the Yeo) C\oim wbmwmmmm

CON\TO\N nits ofinion e LM\\ML.?CO_(QAQ(‘Q\ m\m@mrmmﬁ._js‘ﬁ
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-

0ol cnd thus in his case. ‘hme.\q Consed wherz Yhe ELEVENTR CXROATY \gi’h& S’mﬂg‘:\:‘_‘

]

s\maw_g&.&_ﬁgc&miy_s FLADEPT. cgw@gbgé@mt_ﬁgﬁﬂiﬁﬁ_smb@ hashdd:
ucklon wa!igg gighteen months after Cunmggham was lssued to file this Rulg §0(b){6) motion, -
This g_mount .of time is reasonable here. Courts {806 Fed. Appx. 495} In other [urisdictions
have a onger amounts of time in allowing Rule 60{b){6) relief jn habeas cases.

i See. eg., momgson. 580 £.3d at 443 (allowing Rule 60(b)(6) rellef even though Thompson did nat \ .
i T'ife suﬁ Uit fouryears ai‘terme ext?amﬁmay mmm.ca- a: gssue) N

v
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YSquanely Forecosep’ For over Seventy (I)eols by the. SuPREME LOURT in
KLAPpRTI, UNXTED STTES, 335 5. b0}, bli-b1S, £, 4 384 (14l i refuased 1o toctek
_ihsalf and \SS!A?.A_‘}L._EQLQ___Q%_QK&G‘_Q{- ( E(‘.Fﬁi‘\\ -

;Aﬁpon ‘con51deratlon of 'thé" foreégoing, it 'féi ORDERED thlS \18th day of

hae b I -
] _...._.__.——————
]

i .

{ December, 2019, tbat:

' -(aJ The relief requested is DENIED. None of the arguments made by Movant with. .

?.regard to his earlier motions (Docs. 367, 368)'were excluded from, or overlooked’

1 in, the Court’s order of denial. Those motlons were denled in thelr entlrety

("COA‘B"’G -\-hg, ELEVENTW Crecust on ‘MM&M&\A&A&:&L&MM._
Séckion of CNER\Q:EN a@umg&mm&mm,mmmsmﬁ %‘.____

~ OVERVIEWS Wﬁsmqmmmwmmmmmmmm&mwme
_ Vingens PeTrTones’s FEDR.CV.PLOMYE) Mato e (rocedsh;THe FDAR NS nr(pocsdsmd e LRl (Pocais K60)
BECARISEN ConTreny To DESTRECT CouRT 0PN (Docis’s 32§40, A CHANEHGE To A FEDERA. COUES Ruene TIT FRECIUDED
AMERTTS REVEEW (1.0 A PREDURAL BIRIAS BTG B, TS ARperty RAXSED Wwoen, aule bolJ(D) Clearty ESTaxsWeD OVER 10 Yeres
- 0 TV KIATPROTTY LS, S s arb-15(1949), GOMIALET v, CROSBY, M5 U5 524 S38- PRSI MENER v US HESF3ANS(5 T 118 Bklod v SECY
 60BRd Apper30{i i DL SFE MOTIN For REMMDTALOAD WETW DANLEY v AN F1ieD werend), v, (A RE (ol Motis! Fruep
VBrvoniTis FRoM THE Exriey OF Suboitent I€ Trneny OEMly ESTAIISHED TN BukLo, bobFed. Nt 435, DY v ACCoRd LT
Wu smsm(m@m\) . GDCQ LIWIEN 5934190 P00V G r JOW), THE LSBXRLYIHG WRES Pareteon -
%Avnmcmmavmxww“mmmm FOR LIHECH SUREST OF REASIH Crod Dedsfe EFFecTIvaEL CRVEDA
IRRESOATTUS S (ABDCLATA ARD TSLDCARED A (e TraS 1) PResestonG ENTzaay PESTINET FACTS WD ENIDNCE
me\’ommmmumma A BLTMPLOTED B e DERECTAgpenL Cousr ool mew(\mm
" A ) AKEL s DisplageD ‘DELTGENCE, WOHERE W, ADVANCED THIS THE PROCEDURM. BAR OF(POC 14605 3) LIAS ERORAT ENERYLEVEL
M,See(mwm.wb.ww‘mmsgs;\{w‘um\s-\sm,zsasmn-sm{cmm\s-suss oo SwomsAL. ‘
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Cuarnecearron OF FEDEN DROCEDURE. BY A FEDERAL AQPEAS (oI BRouWN vus bsswaﬂb's%ﬂ\\"&wﬁwm v
FROSEN THAT THE COuRTS PREMUNDERSTANDING OF THE. PROCEPIAAL BAL RIALES A SET QUTE(DOCE ISR YIRS THCARRES PD
- LORDNG, TS ARBITRARTL] DRIYING AKEL AT AND TACR R 0RTupsTy Tommme%mwﬁumeﬁ*‘mb —
PRENENTED AKEL Flom RELETVENG ADEQUATE REDRESS, AND, (R THECE TS AN THSUSTECE To THE MOVING PAR{AMD A RISK OF LOSING
(4 TV PUBLILS CoHEEDENCE Tud THE JUREcIL QROCASS BECAUSE THE RUUENG( Mg EFFECTevatf RIDpen An SUPPRESSED THE. MERGTS,
| EVEDEnce, AD FACIUAL DEVELOPHENT For e QEOES AKE) \smuor.suce.ﬁe(mmﬁauum -pasaLINElo K 0455 IR 30~
" m%umﬂs_g&{mw :mmmmyscaw;v:mmmm;},gﬁm&mw a3-38 WERESN TS COR'GE
oA CEARATNT W e QS (Aconsantt, M5 Fu OF DETRRATEI|AIRING FACTS AND EVEDEWCE. OF KMl (LAt OF HCaISTpaT)
 SEE niSe(CeRT b (a3 AT PET P3N »ﬁ@ms(’ooc “3\0(5»@ ]

i




{\4)

Y. “qu, despive. the. ;nA\sQukﬁuMEﬁm‘mmngﬂlﬁ_@_f

wsmMJMw@mmwx

o Ah.s.\nughsw ourof Six WM&MM&A&M

R

ELEVE&E\:LCEP“A:\’ Ku&ég, wurmmga;v. enied foAief 0n MAY(9,3030 SKakinnl

‘ORDER:

Appellant’s motion for remand to the district court is DENIED. His motion for a centificate

of appeatability is DENTED because he has failed to make a substantial showing of the denial of 3

~. « constitutionat right. See 28 U.S.C. § 2253(cX2). His motions for leave to proceed in forma

pauperis, appointment of counsel, leave to file a supplemental reply, and judicial notice are

DENIED AS MOOT.

- . /s/ William H. Pryor Jr. “adi
o ’ UNITED STATES CIRCUIT JUDGE MEN
onSider A, Coucts ocder

o

\S Cooteciied ‘N wglmmm@mg@mhm “msou

GDCP WARDEN 153 FAN 420,27 10(iencir 206 and 4t ‘wﬁ&mm&aw_@s el
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Shewan dhat Swascﬁ xumwwmbm
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BY THE COURT:

Antonio Akel is 2 fed ral prsoner servsing a total 480-month, Armed Career Cnmlnal Act "ACCA7}
enhanced sentence, atler @ juiy convicled him of conspiracy to possess various drugs with intent to .. .
distribute (Count 1), possession of ri:arijuana with intent to distribute, {Count 2); and possessionofa
; firearm by a convicted felon (Count 7). Ailer this Court affirmed his convictions and Akel

: filed a pro se 28 U.S.C. § 2255 motion to vacate arquing that: (1) he no longer ’ M
. i qualified as an armed career cricninal; and (2) his counsel was inefiective.

2T The distrigt court denied Akel's :notior:, concluding that he had three prior convictions for burglary of

a dwelling, an enumerated offensc: under the ACCA, and therefore, the ACCA enhancement was
pfoper Additionally, as to akel's claim that his counsel was ineffective!2015 U.S. A App. LEXiS
7} i faifing fo rzise 3 Fou dient issue, the court concluded thal the majority of Akel's

WOrE [IroC by cause they sought to relitigale issues decided on direct

appeal, couched in tiarms ot . tive assislance. The district court denied a cerificate of
appeatabilily ("COA"). Aka: tin: n.uvun b or of amend the judgment, under Fed. R. Civ. P. 59(e), -
arguing in part that the district ¢o cision was contrary.to Kimmelman v.-Morrison, 477

U.S..365, 106 S. Ct. 2574, 91 ¢, E(. 2¢ 345 ¢1986). The district court denied the Rule 5‘3(0)‘m6(§on, '
ang Aket appealed. )
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Editorial Information: Subseyue:

Reconsideration denied by United States v
20203

Editoriat Information: Prior History

Florida.Alcl ¢+ Unitcd Si ’ . LT XIS 27828 (31th Cir Fla_ julv 12, 217}

Couaset ua Sies of America, lenﬂl Appefiee: Robert G. Davies,
A Forbes, UG, t of Fievida, U.S. Allomey's Office.
. Pensacola Fl..
Axel. Defendant - Appetian, Peo se, Estil, SC
Judges: JL UIT JUDGE.
ion
Opinion ty: JL. Edmondeorn
v i Inion
ORDER:

) for incHective
ont claims. This Cotnt has

Appeltaat moves for a certilicats of wy:pxtubility (‘COA') ph_nis ¢
assistance of trial counsel in_nrexentitn appetiaats Founh Ameén:
already denied 3 COA on s moton for 8 COn nu ENIED asbared wer

the law-ol-ine-docurine case: For backgrs wiw, soe Unned Sial s 772 F.3d 662, 665
{191 Cir. 2014); Urited States v T,e5ebin-irrenn. 116 F 3d 1550 156-(11'1\ Cir. 1997).

Agpellant’s motion for a reluid of - ¢ filing fee s DENIED
Appetiant's n\ou nas (1) for 1eave 16 file 3 pest-on for reheanng In excess of the applicable page fimits. . 7

e

# coungay are HELD iN ABEYANCE pending a delormination
szzpresentation. The Chark is directed 1o send to Appeian

«bout Appellant's fi
the appropriate !

Is L1 Eemondson

& "United STATES ClRCUIT U

00 on FE&EQ_A&]L&QBO 3uagm_xu.wuma_\umm e

$acred udnok the, po¥iNones _S_}g&g;.\_m LY !wb_ ' eo.s_?e,hhpn by helding?,

UNITED STATES OF AMERICA, Plaintiff-Appelice, versus ANTONIO AKEL, Appeliaat,

; - UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
<0 2020 11.5. App. LEXIS 4145 1l
- No. 17-14707-AA

: Febiuary 10, 2020, Decided

Editorial Informatlon: Prior History

{2026 U.S. az:p. LEXIS t)Appeat from the United States District Court for the Northern District of

3 - Florida.United States v, Akel, 2019 U,S. App. LEXIS 35330 (11th Cir. Fla., Nov. 25, 2019)
. ) Counsel For Usited Stales of America, Plainliff - Appellee: Robert G. Davies,
- , Alicia Forbes, U.S. Attomey Service - Northern Districx of Florda, U.S. Attormey's Office,
T Pensacota, FL.

Adtooio U Akel, Defeadant - Appeltant, a k.a.: Tony Akel, Estil.

sC.
« Judges: Before: WILSON EDMONDSON, sad HULL, Circuil Judges P N e

Opinion

- BY THE COURT: N
iy Appellant moves for reconsideration of this Court’s 25 November 2019 arder denying -

N Adorflant 3 certificale of anpeatability (' COA’) on his claim for ineflective gssistan:
counsetin 's Eourih ciaims. App mcumisDENl:b .
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Before: WILLIAM PRYOR and ROSENBAUM, Cireai Judges. ™
" BY THE COURT. wh

Antonio Akel has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(¢) ~ .
) . t.5
20d 27-2, of this Court’s May 19, 2020, order denying a certificate of appealability, leave to i.’,",

B

proceed in forma pauperis, sppointment of counsel, remand to the district coun, judicial notice, f‘,:

¢ andleave to file supplementat reply in his appeal from the denial of his pro se Fed. R. Civ. P. 59(¢) * v

motion for reconsideration of the district court's order denying his Fed. R. Civ. P. 60(b) motion 9\}
<

for relief from the district court’s underlying judgment denying his 28 U.S.C. § 2255 mouon to - .

vacate. Upon review, Akel's motion for mconsndannun is DENIED because he has oﬂ‘crcd no "'l - .

“RLg e
newcvndcnunrafgumcntsofmcmlo crant relief SEE' \“' T
s et SEE ApEDTY S |7 _

ReAsont't€ WMMM&MMQL—

Stioo Sacially alleags:’ Hrs CLATH Fon TUEFFRCTNE ASSTSTANCE OF TRrAlL COUNSEL Tnd vasceme
APRELLANTS ENDMENT € m ° wgiéea;&_od’_a_fg\,umm’c of medt » Wwastonk
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“M—*ﬁ-éee\z\l‘EMLrwm_ca_um&:&m LAN__a_vg\\}.s_w\ e,v_egbq.\a cEL A

4 “Inthe Wwake of - Slack= and’ havmg found a debatable procedural bar the Ninth and Sevenir "Circuits:. ?’ x
determmed that the céurt should "simply take a 'quick look' at the face of the complaint to S “—‘“ﬁ

" determine whether the petitioner has ‘facially allege[d] the denial of a constitutional right." Lambnght 4

" v. Stewart, 220 F.3d 1022, 1026 (9th Cir.2000) quoting Jefferson v. Welborn, 222 F.3d 286, 289 (7th
* Cir.2000). Although the Court finds no Sixth Circuit authority directly on point, this "quick look" R PR

" approach appears to be the rnajority approach of the federal circuits. In addition, it is an approach
i» thatis well grounded{2014 U.S. Dist. LEXiS 14} in Slack's literal language as the thing to be

55 .debated among reasonable |ur:sts when a COA issues is not the merits but merely "whether:the - {hv
‘ 2 petmon states a valid claim (emphaSIS added) of the demal of a consmutnonal right.” Slack at 484 9

‘~- Kadi -~ .

. e - - - P L . - - X - ; - . . 4
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[ To obtain a GOA when the district court « denies or dismisses a § 2755 motion on’ procedural grounds‘{’
- (like untimeliness), the defendant must show that jurists{2019 U.S. App. LEXIS 5} of reason could -

debate both the correctness of the procedural ruling and whether the motion stated a valid claim of {
the denial of a constitutional right. Stack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595, 146 L. Ed szl

2d 542 (2000). With respect to the latter requirement, courts do not "delve into the merits of the

claim" at the certification stage. Fleming v. Evans, 481 F.3d 1249, 1259 (10th Cir. 2007). Instead, *——"—_
_courts "simply take a_quick look at the face of the [motion]” to determine whether the movant'- )
"has facially alleged the denial of a constitutional right." Paredes v. Atherton, 224-F.3d 1160, ——————

. 1161 (10th Cir. 2000) (per curiam) (brackets and internal quotation i marks om:tted) o omen D aum

————— e

, x"°“° See HuTio v Paves 454 US 370,375, 1035, o 703,706, To1. €434 556 (ma)n -,L i o

But uniess we wish anarchy to prevail within the federal judicial system: a recedeﬂt of
thls Court must be followed by the lower federal courts no mntter how mispuided the o
1udges of those courts may think it to be. : ) R
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REASONS FOR GRANTING:THE PETITION
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ANTONIO U. AKEL, Petitionier-Appellant, versus UNITED STATES OF AMERICA,
Respondent-Appeliee,
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
2018 U.S. App. LEXIS 15666
No. 17-14707-AA
June B, 2018, Decided

" Editorial Information: Subsequent History

Reconsxderahon denied by, Motion denied by United Slales v. Akel, 2018 U.S. App. LEXIS 23037 (11th
Cir. Fla., Aug 17,2018)

- detorlal Information: Prior History

{2618 U.S. App. LEXiS 1 Appeal from the United States District Court for the Northern District of
Florida.United States v. Akel, 337 Fed. Appx 843, 2009 U.S. App. LEXIS 16952 (11th Cir. Fia.. July 24,

. 2009)

Counsel For United States of America, Plaintiff - Appellee: Robert G. Davies,
Alicia Forbes, U.S. Attorney Service - Northern District of Florida, U.S. Attorney's Office,
Pensacola, FL.

Antorio U. Akel, Defendant - Appellant, Pro se, Estill, SC.

Judges: Before: TIOFLAT, MARCUS and JORDAN, Circuit Judges.

Opinion

BY THE COURT:

Antonio Akel is a federal prisoner serving a total 480-month, Armed Career Criminal Act ("ACCA")
enhanced sentence, after a jury convicted him of conspiracy to possess various drugs with intent to -
distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possession of a
firearm by a convicted felon (Count 7). Afier this Court affirmed his convictions and sentence, Akel
filed a pro se 28 U.S.C. § 2255 mation to vacate sentence, arquing that: {1} he no longer
qualified as an armed career criminal; and (2) his counsel was ineffective.

The district court denied Akel’s motion, concluding that he had three prior convictions for burglary of
a dwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was
proper. Additionatly, as to Akel's claim that his counsel was ineffective{2018 U.S. App. LEXIS
2} in failing to raisc a Fourth Amendment issue, the court concluded that the majority of Akel's
arguments were proceduraily barred because they sought to relitigate issues decided on direct
appeal, couched in terms of ineffeciive assistance. The district court denied a certificate of
appealab;]hty( COA"). Akel than moved 10 alter or amend thejudgment under Fed. R, Civ. P. 59(e),
‘arguing injpart that lhe district couri's decision was contrag o Kimmelman v, Morrison, 477
us, 3653 106’13 G 2574 91'L. Ed. 2d 305 {1986). The disfiict court demed ihe Rule 59(e) motion,

‘nd olfaD) aleq.: aw b Lot e
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. right and that jurists of reason would find it debatablc whcthel the dlstrlct court was correct in its
i procedural ruling. .
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Where a district court has rejected the constltutlonal claims on <*p(r 535> the merits, the
showmg required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate that ——
reasonable jurists would find the district court's assessment of the constitutional claims debatable -
or wrong. The issue becomes somewhat more complicated where, as here, the district court .
dismisses the petition based on procedural grounds. We hold as follows: When the district ——
‘court denies a habeas petition on procedural grounds without reaching the prisoner's underlying
constitutional claim, a COA should issue when the prisoner shows, at least, that jurists of reason

would find it debatable whether the petition states a valid claim of the denial of a constitutional -
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‘ Where a petitioner must make a substantial showing without the benefit of a merits determination by { Ty
an earlier court, he must demonstrate that jurists of reason would find it debatable whether the petiton ! .

states a valid claim of the denial of a constitutional right. That does not mean that a petitioner must show |

I+that some jurists would grant the petition. A claim can.be debatable even though every jurist of reason SRR

. .';.— I - K . .:-—.,4- . _L.,-‘ﬂ r, +

mlght agree after the case has rece:ved fun consrderatlon that petmoner wxll not’ prevall L ;._.
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'ORDER

s Antonio U. Akel has filed an "Emérgency Pro Se Declaration for Equal Protection and Due Process.”

The Court construes this as a motion for liberal construction of his pro se filings. So conjstrued, the
motion is GRANTED. See Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998).

Akel also moves for a cerlificate of appealability (“COA") in order to appeal the denial of his 28

U.S.C. § 2255 motion to vacate, set aside, or correct sentence. To merit a COA, he must show that
reasonable jurists would find debatable both (1) the merits of an underlying claim, and (2) the

procedural issues that he seeks to raise. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S.
473,478, 120 S. Ct. 1595, 1600-01, 146 L. Ed. 2d 542 (2000). Because he has failed to make the

requisite showing, the motion for a COA is DENIED.
Akel's motion for appointment of counsel is DENIED AS MOOT.

T

/s! William H. Pryor Jr.

B B

UNITED STATES CIRCUIT JUDGE , .o o h
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Wc are called upost ta '\.\(II\C i series of issues u,gardm;, the Jaw ofhaboas corpus, mcludmg '-.‘ .','" -

questions <*pg. S31> of the praper application of the Antiterrorism and Effective Death Penalty =
Act of 1996 (AEDPA). We hiold as follows:

}

[529 US 478]

{£a} First, when s habeus corpus petitioner secks to initiate an appeal of the dismissal of a
2! habeas corpus petition ulier April 24. 1996 (the effective date of AEDPA), the right to appeal is

» governed by the certificute o appealability (COA) requirements now found at 28 USC § 2253(c)
, (1994 cd., Supp 1) {28 USCS § 2253ic)]. This is truc whether the habeas corpus petition was

M
filed in the district court before or atier AEDPA's eftective date. §-

CLot 12a} Second, whern the district court denies a habeas petition on procedural grounds without

reaching the prisonci’s underlying constitutional claim, a COA should issue (and an appeal of the ;7
district court’s order may be taken) i the prisoner shows, at least, that jurists of rcason would find ¢ " - -

it debatable whether the porizion stares o valid claim of the denial of a constitutional right, and that i
' T s jurists of reason wold vind it debanble wwhether the district court was correct in its procedural ; .
¢ B
]

ruling,

[3aj{da] Third, a i etition which is filed afler an initial petition was dismissed without -~
adjudication on the me for Tatlure o exhiust state cemedices is not a "second or successive”

—t -} - >

petition as that term ix andersiond in the habeas corpus context.  Federal courts do, however,
.. Fetain broad powers to preven: duplicative or unmecessary litigation. y—

ot
e

as convicied of second-degree murder in Nevada state court in
uccesstul. On November 27, 1991, Slack filed a petition for writ

Petitioner Anioniu

s 1990, His direct app.

» of habcas corpus in fuiaa! court under 28 USC § 2254 {28 USCS § 2254). Early in the federal
> . 1 proceeding, Stack decidud o ditigate chims he had not yet presented to the Nevada courts. He

could not raise the cluims in {tderal court because, under the exhaustion of remedics rtule L
++_ explained in Rose v Lundy. 455 US 509. 71 1. Ed 2d 379, 102 S Ct 1198 (1982), a federal court

was required to disimiss w petition presentisg claims nou yet litigated — : .
- " * v

;{g A I Lot A
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!The certmcate of appealability (COA) inquiry is not coextensrve W|’rh a merlts ana!ysxs At the COA stage ——

'the only question is whether the applicant has shown that jurists of reason could disagree with the district

_court's resolution of his constitutional claims or that jurists could conclude the issues presented are ——
iadequate to deserve encouragement to proceed further. This threshold question should bé decided &
‘without full consnderatzon of the factual or legal bases adduced in support of the claims... _ . —_—

g
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- ON CONSIDERATION WHEREOF 1t 1s ordered and adJudged by thls —_—
Court that the motion of petitioner for leave to proceed in forma pauperis and the petition ———
-1 for writ of certiorari are granted. The judgment of the above court is vacated, and the"case

s remanded to the United States Court of Appeals for the Eleventh Circuit for further

con81derat10n in hght -of Matth v. Umted States 579 U S _4,(2016)

). In"“:g_m\‘\‘c\ (MMM&SMMMMAL

- .- Peocas*s the. ELEVENTM Crecurt \n ﬁ\‘l-\‘-\‘lo‘l,\ASv Ag\.,_a__o.lm 3Q(Nov15,‘zo\q) St _«\e._é

| u)oab FQ&L)Q&DQLC&A& egé_easteébgm

‘ORDER

" Appeliant moves for a certificate of appealability ("COA") on his claim for ineffective —_—

- assistance of trial counsel in presenting Appellant's Fourth Amendment claims. This Court has :
~ already denied a COA on this claim. Appeliant's motion for a COA is thus DENIED as barred under — —u—"—

- the law-of-the-doctrine case. For background, see United States v. Anderson, 772 F.3d 662, 668 )
{11th Cir. 2014); Uniled States v. Escobar-Urrego, 110 F.3d 1556, 1560 (11th Cir. 1997). S

_ Appellant's motion for a refund of the appellate filing fee is DENIED. i

© Appellant's motions (1) for leave to file a petition for rehearing in excess of the applicable page limits -
. and (2} for appointment of appeliate counsel are HELD IN ABEYANCE pending a determination

about Appellant's financial ability to obtain representation. The Clerk is directed to send to Appellant

the appropriate affidavit of indigency.

| 1 /s/ J.L. Edmondson ‘ o

~ United STATES CIRCUIT JUDGE
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" ON REMAND FROM THE UNITEE STATES SUPREME COURT T

BY THE COURT: ' : P S

L' This matter is on remand from the Supreme Court of the United States for further consideration in t—-—“
light of Mathis v. United States, 549 U.S. 964, 127 S. Ct. 410, 166 L. Ed. 2d 290 (2016). f

~ Appellant Antonio Akel also has filed a "Motion to Recuse Judge William H. Pryor and the : )
Jurist in Appeal #'s 08-13771, 14-11671, 15-15281 from Further Proceedings in Accordance with %_____—

! Due Process U.S. Const. Amend V." To the extent that Akel seeks the recusal of any of the judges
- on this panel, the motion is DENIED. To the extent that Akel seeks to recuse any judges of the Court — .

not serving on this panel, the motion is DENIED AS MOOT.

We VACATE the denial of Akel's motion to vacate, set aside, or correct his sentences 28U.S.C. §
2255 and REMAND for the dustncm court to reconsuder lhe sentence on Count 7 in light of Mathis.

oma QS a cmug;&_mgmsm Q_Mmﬁzi_iimoimﬁ_\ﬁﬁ_c 3___._
¢ov m\«\gm_A;AmAgﬁuﬁ,,aon fo& (Eomaah ’ |
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;udges Repart and'Reteminéndation is‘adopted end incorg t2nce
this drdes and tie fmotion to vacat¢ 156., supplemented 187 zs‘DéN‘aED,«"' g
lo the following carrections to Dcﬁ s sentence on Counts Tiva and Soven Deft's t
sentance on Count Twa s réduced 1o a term of 60 manths imprisonment follawed:

by Three Years of Supervised Release. Defi's sentence on Cuunt Seven is reduced }
to 2 term of 120 manths Imprisonment foilowed by Three Years of SUpnmscd
Relcase. A certificate ofappcn[aoxhty is DENIED. All other provisions of 122
Judgment end Sentence shall remnain in {ull force nnd effect. Defts 317 MOTION oo
for Disclosufg, ctc. is DENIED. Defi's 318 MOTION TO CURE THE , :

: *MANIFEST INJUSTICEY, ctc. Is DENIED, Signed by SENIOR JUDGE {
y JLACEY A COLLIER on 8/9/17. (mjm) Certifie ed copics nlso to USM and USPO;
3o P Tt Modifi cd o 8/28/201 7 to corEct TEREEERCS number for uSiipplemented from’
L _ #318 (o 187 (my*z} Modlf‘ ed on 8/28[20!? (mjm) (eqcced 08/09)‘2017) __
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g» The loglcat i lmpon of this prov:suon seems to be that a circunt judge may notissue a COA un!ess and i

Tes until a district judge‘has deniedit. See United Stales v. Mitchell, 342 U.S. App. D.C. 283, 216 F.3d
-+ 1426, 1130 (D.C. Cir. 2000) ("Rule 22(b) requires initlal applicalion in the dislrict court for a. COA

+ before the court of appeals acls on a COA request.”). In_Hunter v. United States, we unanimously ,

- interpreted this Rule as follows: 4

> Only if the district judge who rendered the judament has declined to issue the certificate ;i.. f,‘

does a circuit judge come into the picture. Under the plain lanquage “of the rule, an aggligan « N
% for the writ ets two bites at the appeal certificate apple: one{2004 U.S. App. LEXIS 37} before 1.

ithe district judge, and if that-one is unsuocessful he gets a second one before a ¢lrgult judge. 101 f'

{ ‘F3d1565 1575(111h0ir 1996)(enbanc) o eme imdtmake U s ke et
’. w’? \J"ﬁ T e S T e ~-.“J-ﬂ B 'w-r.-vw—«-lmx o i" ""“‘)4 .
b The same subject is also addressed in § 103 of the AEDPA, which amended Rule 22(b), As
- amended by § 103, Rols 22(b) now provides: . .

. (b) Certificate of appealability. In a habeas corpus prooeeding in which the detention

complained of arises out of process issued by a State court, an appeal by the applicant for
the{1996 U.S. App. LEXIS 28} writ may not proceed unless a district or a circuit judge issues a
certificate of appealability pursuant to section 2253(c) of litle 28, United States Code. if an

L. -
v
-4

e appeal is taken by the applicant, the district judge who rendered the judgment shall either issue a
certificate of appealability or state the reasons why such a certificate should not issue. The

u-

el certificate or the statement shall be forwarded lo the court of appeals wilh the notice of appeal PRI Tom
* -] . and the file of the proceedings In the district court. If the district judge has denied the X .

certificate, the applicant for the writ may then request isstiance of the certificate by a

K »  gircuit judge. If such a request is addressed to the court of appeals, it shall be deemed ; SN
».  addressed to the judges thereof and shall be considered by a circuit judge or judges as the court - .

T -

i deems appropriate. If no express request for a certificate is filed, the notice of appeal shall be i
deemed to consmule 3 request addressed to the judges of the courl of appeats e L aAe R

UnDeR THE us&mevmé,hg_m@_u_\&m@ a ¢d \_Sges. “A\Sf.egefé.ci _

Controling \aw o ensure ¥nak Q(“COA" ) CAN ugya&::gs_ua\ T . -
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TAREALS PROCESS Yhe. ELEVENTM | c:m.m \QMMMMM

*:-—“'«fq*}». m._»‘ 2 v"’) :
\owds . e B R ".-L:'- :’ ’ "',‘ -_f-‘ .‘.. '.“‘w » !
. ,'3—-,’-»{. . ] ‘?( ¥ 0‘ ?
° Appeal from the United States District Court ] : 4’*- LA
for the Northern District of Florida f‘ K
ORDER: . _
. - R 4
Appellant’s motion for remand to the district court is DENIED. His motion fora certificate K
of appealability is DENIED because he has failed to make a substantial showing of the denial ofa  * - :
7 ) .
.1  constitutional right. See 28 U.S.C. § 2253(c)(2). His motions for leave to proceed in forma  +
. pauperis, appointment of counsel, leave to file a supplemental reply, and judicial notice are

*—  DENIED AS MOOT. N

- /s/ William H. Pryor Jr.

3 . . UNITED STATES CIRCUIT JUDGE

.
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A_L;QAS nmm HIs cousn'rumm RIGHT 10, EEFECTIVE -

'TL,,'. SYSTANCE -OF: COUNSEL “QHEN. RANDALL - ETHERIDGE -FAILED: ‘IO -f
.PROBERLY: ~LITIGATE PETITIONER'S FORTH AMENDMENT CLAIN.

“,HIS “FATLURE TO ‘CITE CONTROLLING -PRECEDENT, sINCOMPETEN'l‘LY

.~ .. ;:BUTTING-FORTH FALSITIES FROM AN ARREST AFFIDAVIT AND Noi'g L s
] ?‘THE VAFFIDAVIT/FOR THE SEARCH WARRANT, COUPLED WITE.HIS-- IESOAE.
. \+ / FATLURE-T0, RECTIFY THE MISTAKE AND PRESENT FURTHER.:- 1.7 -
- - T'::VIDEMCI-: Y. FILING AN AGREEDYUPON ERANKSHEARINGIWERE - ‘) s .
— - : 3N YIOLATION OF HISySTATH, AMENDMENT' 'x‘i'cit'rs FALSE P :
Bl {fm‘_\.)hmsrcmw oStaked c,\_m.\jox_-\}e._deom\ QFMSh\’.\AhOM\'". Tkt ; —
: N e i e e e ey [ I o BCR R 0 S
" 7 Aipetitioner cannot use.habeas corpus:as an avenue for re!mgatmg Fourth Amendment claims; Mo

"‘.f 5 provided that the petitioner had-a "full and fair" opportumty t0 raise the claim-in-the-trial court and onj 4
i appeal. Stone v. Powell, 428 U.S. 465, 494, 96 S.'Ct/ 3037, 49 L. Ed. 2d 1067 (1976). However, a ‘.____M

¥4 habeas petitioner can arque that the ineffective assistance of counsel deprived him of a full i‘-‘. -

_and fair opportunity t6 litigate Fourth Amendment claims in the trial court. Kimmelman® v :.____\——-*'
1 ‘ Mornson 477 U.S. 365 373- 83 1068 Ct 2574 91 L Ed. 2d 305 (1986). - . R

e - s .
4»4-—: B EaR —/‘ ':-;‘;”.. S - _\—-,.!41 N ety et R S I sts. Ao - —

lS) “er&,MJﬁ;&MQSMcM&EA&M&M cmﬁca%ﬂnl\ghtoﬁdm{_—-

ey aéoehng MMmmmMmeﬁer#&&bsmM = o
L R S N e ) (e L
“u- | |“Because the motion to sippress was thoroughly argued before the tnal court a and on appeal, the K’ ~—~

e

SRR Govemment argues that Defendant's challenge to counsel's performance in this respect is
v procedurally barred. Rozier, supra; Nyhuis, supra. The court agrees that two of the three

arguments Defendant makes in this motion are procedurally barred. Defendant's first argument,
ithat counsel should have argued "controlling precedent,” is an attempt to re-argue the issue of the

L _|i-staleness of the information concerning the controlled buys that supported the warrant, and as suchl vt
1t is procedurally barred. Similarly, his argument that counsel failed to demonstrate thatthe 5‘*‘- g ;

affidavit was false is an attempt to re-litigate the district and appellate courts’ prior determmatlon
~-~-about this i lssue couched as an, meffectlve assrstance of counsel clalm

'l-‘

- 1 I Background . ‘ A ‘ . i o o
* A. Motion to Suppreés ' '

- “.‘ ' . Akel filed a motion to suppress evidence obtained as a result of a search and seizure conducted at
' ' his residence on November 3, 2007. He asserted that the search warrant affidavit incorrectly

¢ described the vehicle used during a controlled buy on May 31, 2007-and contained stale "
« evidence obtained during two controlled buys that occurred well over 30 days prior to the execution -

3

‘l_._

| of the search warrant. In a memorandum in support of his motion, Akel argued that the two controlled; . o

+ 1|’ buys could not support the search of his residence, because the buys were not conducted at his | I
| 1. residence. He asserted that the search warrant was-obtained by false pretenses, because the *
' officer in charge swere that Akel drove a maroon Dodge Charger to the first oontrolled buy, frelo

y eVen though vrdeo of the Jfransaction'showed a different type of vehrc!e 8T . -

.

The & court found that there was "no mampulatron or fatslty . on behalf of law enforcement” and
. noted that the mistaken vehrcie descrxptlon was found in the arrest warrant aﬁlda\nt nét the i
* search warrant affidavit. : NP

! . S et
o:ﬁ%\\eumsm\'amlmréiﬁbmﬁ&iu@ , oS ‘,“_%,?.—’i‘i“f&"“*' s

T . (o - A it “,

T3 S : There is no reference to a car in the affidavit |

v
'

"4|in support of the search warrant. I believe defense counsel - C

‘51 and defendant are confused. That particular argument just — . .

6 'just as a matter of fact it doesn't. exist. There is no ’ ———~\

7 reference to a' car, much less a mistaken reference to a car.

1 e e e e e o L T - ‘
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' 5(-%‘1(— [2a] Second when the dlstnct ¢ourt denies a habeas petition on procedural grounds without
’ reaching the prisoner's underlying constitutional claim, a COA should issue (and an appeal of the -

district court's order may be taken) if the prlsoner shows, at least, that jurists of reason would ﬁnd —_—
. it debatable whether the petition states a valid claim of the denial of a constitutional right, and that - L

jurists of reason would find it debatable whether the district court was correct in its procedural
ruling. - . . -
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- Petmoner was demed his Sixth Amendment right to effective assistance of counsel pretrial. W
(a) Supportmg facts (Do not argue or cite law. Just state the spemﬁc facts that support your c.laxm ) A,

[ _.."lr‘

-~ ! t} 4 Petitioners courisel(s) was constitutuonally ineflective pretrial due 10: (1) counsel's failure to pmpedy
a [RPRN o , argue for suppression, i.e., counset's falure l0°argue controlling precédent, counser's failure m__i”_rgue_ ] -
- “that the tmsh pun was ﬂlega! oounsel S fanlure to demonstra(e that t the afﬁdavn was false "

= \.5 -
By el = ; = . S 5
- " N A e a

1 Y'AKEL_WAS, DENIED HIS GONSTITUTIONAL RIGHT TO EFFECTIVE ™

t
: —>— ASSIETANCE OF ‘COUNSEL WHEN RANDALL ETHERIDGE FAILED TO ; 3
.Y+ . ¢~APROPERLY LITIGATE PETITIONER'S PORTH. AMENDMENT CLAIM. ) .
. . _{'HIS PAILURETO .CITE CONTROLLING PRECEDENT, INCOMPBTENTLY" :

"'PU’ITING FORTH FALSITIES FROM AY¥ ARREST AFFIDAVIT AND NOT' .0 -
THE AFFIDAVIT FOR THE SEARCH WARRANT, COUPLED WITH HIS' 7.7, ..

ot ) FAILURE TO RECTIFY THE MISTAKE AND PRESENT FURTHER "y -
5 ‘..  EVIDENCE BY FILING AN AGREED UPON FRANKS HEARING WERE ™ ;= - 7 '
¢ %, " I8 VIOLATION OF HIS SIXTH AMENDMEST RIGRTS TAwws. _ 11807 .

~“’1'1
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BY THE COURT )
Antonio Akel is a federal prisoner serving a totat 480-month, Armed Career Criminal Act (*ACCA")

"%~ enhanced sentence, after a jury convicled him of conspiracy to possess various drugs with intent lo ‘
-~ distribute (Count 1); possession of marijuana with intent to distribute, (Count 2); and possessionofa .
firearm by a convicted felon (Count 7). After this Court affirmed his convictions and sentence, Akel

filed a pro se 28 U.S.C. § 2255 motion to vacate sentence, arquing that: (1) he no longer
-qualified as an armed career criminal; and (2) his counsel was ineffective.

%, The district court denied Akel's motion, concluding that he had three prior convictions for burglary of '} -
. 4 adwelling, an enumerated offense under the ACCA, and therefore, the ACCA enhancement was -
* proper. Additionally, as to Akel's claim that his counsel! was ineffective{2018 U.S. App. LEXIS "
-~ 2} infailing to raise a Fourth Amendment issue, the court concluded that the majority of Akel's * P
. arguments were procedurally barred because they sought to relitigate issues decided on direct ;_«" e
. appeal, couched in terms ot inefteclive assistance. The district court denied a certificate of 3
-t appealability ("COA"). Aket then moved to alter or amend the judgment, under Fed. R. Civ. P. 59(e), : | ’
L .
« "+ arguing in part that the district court's decision was contrary to Kimmelman y. Morrisop, 477_ * ~~, ,
t " U.S.365 106 S.Ct. 2574,91 L. Ed. 2d 305 (1986). The district court denied the Rule 59(e) motion, &
{ .. andAkef eppealed. . ) ) :
R e TR A A S OO
R e e - . oL 3 R
UNITED STATES OF AMERICA, Plaintiff-Appeliee, versus ANTONIO AKEL, Defend
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT :
2020 U.S. App. LEXIS 4146, i
M 1T 1ATNT AN
February 10, 2020, Decided =
Editorial Information: Prior History ( *
_ N : {2020 U.S. App. LEXIS 1)Appeat from the United States District Court for the: Northern District of
. N Fiorida.United States v. Akel, 2019 U.S. App. LEXIS 35330 (11h Cir. Fla.. Nov. 25, 2019)
Counsc! For United States of America, Phaintiff - Appefiee: Robert G. Davies, =
Alicia Forbes, U.S. Atlomey Service - Northern District of Florida. U.S. Attorney’s Office, * ¢ * e
N Pensacola, FL. L - . -
s« Antonio U. Akel, Defendant - Appellant, ak.a.: Tony Akel, Estit, , '~ S
. ) bt
Judges: Before: WILSON, EDMONDSEON, and HULL, Circuit Judges. . * )
N
Opinion -
- *
- BY THE COURT: 1 - i
h’ggcllam moves for reconsideration of this Court's 25 November 2018 order denying : ) ’ ’
Anppetiant a certificate of appealabitity (“COA") on his claim {or ineflective assistance of tri . * o -
i counscHn resenting Appetlant’s Foudh Amendmgng clainis. Appefiant's motion is DENIEU ‘ r . e N M
= o - - R Y

/

e N L I

The Ninth Circuit has stated that a court's task in compleungith:s step is to "simply | take a ‘quicks~ B
look' at the face of the complaint to determine whether the petitioner has ‘facially allege[d] d] the denial ———
of a constitutional right." Lambright v. Stewa#, 220 F.3d 1022, 1026 (9th Cir. 2000) (quoting .
Jefferson v. Welborn, 222 F.3d 286, 289 (7th Cir. 2000)). . e e T

for whwkSqmﬁzsjhaSu&:ﬁmhm_?tongnmJo,h&Cm\ﬂaum CEL S
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1 Neither the magistrate judge nor the district court addressed the merits_of Sutton's due-process
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" claim; therefore, "our review is limited." Gibson v. Klinger, 232 F.3d 799, 802-03 (10th Cir. 2000):
" Rather than a comprehensive review, “[wje will only take a 'quick' look at the federal habeas

T petit
r 1d. at 803 (final alteration in.original) {quoting Jéfferson:v. Welborn, 222 F.3d 286, 289 (7th Cir.
+2000)). : T R T : , o

b 2

r Before proceeding toithe limitatior S ‘
| Because the district court did not-address these claims ard the'parties 1232 £.3d 803} have not

-

lon to determine whether Mr. [Sutton] has 'facially allege[d] the denial of a constitutional right.” —=

! et
R T T o W

i

ations’isSue, we, must therefore review the constitutional claims. —

4 briefed them on appeal, our review is-limited. We will.only fake a "quick" look at the federal habeas ;}———-

s petit

. Jefferson v. Welborn, 222 F.3d.286, 289 (7th Cir. 2000). After reviewing the habeas petition, we

ion to determine whether Mr. Gibson has “'facially alleged the denial.of a constitutional right.™ 1'35‘

: *1 L R T g TR o v L Ty R i ST TN SR
| récdee the o fo sliphiss was fhbfotianly rqisc.efoFa the ial Sous and 6n Shgedl, .«
T e Goveriment argies fhat Defe“ﬁ‘_daﬁt"s“Eﬁh‘é_n'e'npfe:téi@bﬁﬁ'séx;s.._ erformance in this respegy. 5
. R .;{f&z;p@éédq;‘éﬂ{béﬁm‘d.Rozﬁéfj SUpra; Nyhids, supra, Thé:court agrees thattwo'of the fhifes .- E
;fﬂé}dﬁﬁéiﬁs:I_Jéfe'_ridéhif'mékéé in t}ﬁs"(ﬁc}ﬁq'_n"‘éi‘é:b'ro"cedui‘_'aliii"b'a'rféd.'j{)gféﬁ_r'z_da_‘gi[féﬁﬁfs;’{.afg'(ﬁﬁéﬁt'-. v
N 3 that colnsél should have.argtied "controlling Brecedent,isan atfempt (o.fe-drgue the Issug ofifs -, Fre
[Lstaleness of the Information concerning the conitiolled buys that supparted the wairant, and 4s such i )
55 s proceclurlly baired. Similarly, his argament that colinsl alled fo dbion ate pen the affdavii * .
Af:|] - Wes Telse IS an atternpt 1o re-fiigats th g strict and ppeliats courts prior deistinlialion sbdct frs - 3 -
U8, Souchied a0 an Inefedive assiclance of causelclim, ) 20Ot s b—
N RS L s ey IRESTI T T a e -
e b b Tty sk e i conat S-St ’
. R A I o, . -
0 hole VBN AR TioRRerT PRofebiRL Ui bt bield
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" i As an initial matter. we find it:instructive to discuss the district court’s conc
|+ &8 Procedurally barred from rzising this claim because he presented the clai
“Ji| appeal. Typically, a prisoner is procedurally barred from relitigating an issue on ¢
.1 Y] he already raised'in his direct appeal {2817 U.S. App. LEXIS 16} Stouffiet v. Uni
" 1N 1236, 1242 (11th.Cir 2014). Where, however, facts essential to a claim are n
4% record, the general rule in favor {638 Fed. Appx. 652} of a procedural bar d
s 1|2 the issue may be raised on collateral review to permit further factual devel =
' - ) Bousley v.- United States, 523 U.S. 614, 621-22, 118 S Ct. 1604, 140 L. Ed. 2d 828 (1998) (citing .
- ¥ Waley v. Johnston, 316 U.S. 101,62 S. Ct. 964, 86 L. Ed. 1302 (1942) (per curiam)). One example -~ -
", of a claim typically requiring further factual development through a § 2255 proceeding is a ;
+= ¢laim based on ineffective assistance of counsel. Massaro v. United States, 538 U:S. 500, 504,
4 an (R [~ ] ) - - g
i 1255, 58,1690, 155 L. Ed. 2d 714 (2003). IRt n o mwa een s e o s
Bliiaa——= B CE e L FTe T ._.-:‘_..'“," ‘-"__" :.‘:.
420 o i Conthas Bluos, 03 st Sinde yoinc |38k, Knokdra 3 Yo o inconed poeducinabings .
e AR R R DR T T AU WAL I - G
‘a The Supreme Court in Kimmelman v. Morrison, 477 U.S. 365,:106.S. Gt. 2574, 91 L. Ed. 2d 305 L
*>” (1986), however, carved out an exception for Sixth. Amendment ¢laims arising from Fourth - .
__ Amendment violations. As explainéd In' Kimmelman: : Lo
~ N 3%
- Where defense counsel's failure to adequately litigate a Fourth Amendment claim competently is L
.+ the principle aliegation fin & claim} of ineffectiveness [of counsel], the defendant must prove that = —
’ his Fourth Amendment claim is meritorious and that there is a reasonable probability that the B
_ . outcome of the trial would have béen different absent the excludable evidence Kimmelman, 477 =
] U.S. at 375. A defendant may therefore obtain habeas relief wheré frial counsel's incompetent
= *  handling of a meritorious Fourth Amendment claim deprives a defendant of a Sixth Amendment .
) right-to effective assistance of counsel and a reasonable probability exists that the trial's . —_
..., .. outcome would have been different. See id, at 380-381. L ) : !
Nt SO Py o M o : L A R L . 2 e
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wo.s C\u\fk‘ eXfoneous. See gegv.uurrabsrms‘ao\s us. c\\»\ms\a%a (SDGQexe\a\ms.

" Respandent arques Pefitioner’s claim is proceduraliy barred begause the Eleventh Circuit  *
reiected Petitionar’s sufficiency of the factust basis claim on direst appeal. {1d. at 24, JWhena §

. "2255 peiltioner raisas a clalm on dirgct appeal, he may not relitigate the claim In collateral
pracesdings under a different legal theory. United States v. Nvhuls, 211 F.3d 1340, 1343 it Cir.

‘ " 2000 ("A rejécted clalm does not meril rehsaring on a different, but previously available, legal
- theoty.") Howéver, where a gefitioner collaterally attacks his conviction based ou a claimof ¥}

inaffective assistance of counsal whare the petitioner has previgusly challenged the ;
wnderlying deficloncy, thie petitiongr has not mersly repackaged the dalm and the procedinal
bar does not anply. Sae Perry vi Unlted Statss, Nos: GV 610-074, CR 606-026, 2011 U.S. Dist.

LEXIS 41538, 2011 WL 1479081, at *4 (S.D. Ga. March 31, 2011} ("{Tihe Court of Appeals rejectad
“the daim on-the merits, while here it is rafsed on ineffectivenass-grounds. Ineffeciive assistance of

cotinsel was not an available theory on direct revisw, so . . . the Court rejscis the government's
contention that this claim is barred.”); Wiills v. United States, Nos. CV 608-116, CR 606-026, 2009
1.5, Dist. LEXIS 52554, 2009 Wi 1765771, at 4 (S.0: Ga. June 22, 2009) {"[T]he circuit court -

anatyzed [petiioner’s] claim ror Jjudicial error In the application of the sentencing guidelines,
{Petitioner], In contrast, argues affomey error. . . . Hence, unilke the: movant in Nyhuis, he Is not,~

merely ‘repackaging' his claim of judicial gror as d claim of ineffectiva assistance of councel 5.
' Accordingly, Petifonerls not mere{y repeckagzng hlS claim here, sittce he chaﬂenges Mn Hawk’

¢ SIAK &AQIA(QQM_S&A_@ wihare P ' mmoamog.)_

- periormance gs ineffetive. e e

L.\.\')‘T‘\e_l\sm;_&_@gﬁru\ms of unhme.\\ness X G\\egmsﬂ\a‘\' Q FeA R-C.\%P bo(b\ _@M__‘_
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osozR

Movant Antonio U, Akef’s Motions Purstrant to Rule 60(b) of the Federd _

. Rules of Civil Procedurs (ECF Nos. 367, 368) are DENIED os untimely. While

" ceitzin motions Ty (oft the fime within which a notice of appeal must be fled,

cexi!:my tn Movent's acsertion, 4 notice of appeal dors not serva to toll the Guic )

within which s Bule 60{h) totion must be [led. Sée Fed. R App. P. 4(2)(4); Sec. &

© Exel. Conps'n v. N. Ane. Clearing, Ine., 656 F. App™x 947, 949 (111h Cir. 2016) B

" teifitg Gudf Coust Bl & Supply Co. v. Int! Bl of Elec. Workers, Local No. 455,

" ASL-CID, 460 F.24 105, 168 (5tk Cir. 1972)); see akso United States v. One Milllon

= } Foiir Hundred Forty-Nine Thousand Four Hundred Sevenly-Three Dollars &

JTm‘ly -Two Cents ($1,449,473.32) in US. Currency, 152F.. App %911 912(311&&:. o

2005) ¢“The one-year fimitation is not folled by ant appeal and canuot e

d by the use: of Ru!e SO{XEY"). “This 75 because such mofion can be o

md-: even thouch anappm!tms been taken 1nd ispending.” Transit Cas. Co. 7 Sm

. " Trust Co., M]F“d 783, 791 (5th Cix. 1971). Additiomally, in d: \mhlhc :

. Govcmmcm syeasoning, the Coust finds Movent'sarguents of foud o be rarshozt :

- of the standrd ry to ﬁ:md ag the court for purposes of Rule 6G(bY -

~

ORDEREDmﬁns!andLyOIOcmbcr 2019,

1S not on\v o orocgagm\ \"u\mq Mo MM_@DMQ Cou _+_ Eqr_m\

TovenRspows i - - S

see Klapprottv United States 335 U S. 601, 614-15, 69 S. Ct. 384, 93 L. Ed. 266(1949)

(holding that Rule 60(b)(6) applies "for all reasons except the five partlcularlv specified” in
clauses (1) throuqh (5))
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03/24/2008) L
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CONCLUS!QN R _*_
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